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Hard Cases:  
Facing Law’s Challenges in Anglo -American Legal Theory and Rabbinic Literature  
Part of America at 250: Jewish Ideas and the American Experiment 
With Dr. Sarah Wolf, Assistant Professor of Talmud and Rabbinics, JTS 
 
 

I. Anglo -American Legal Theory  
 
1. Legal Positivism 

 
A law is a command which obliges a person or persons to a course of conduct. Laws and other 
commands are said to proceed from superiors, and to bind or oblige inferiors. 
John Austin, The Province of Jurisprudence Determined, Lecture I (1832) 
 
Wherever such a rule of recognition is accepted, both private persons and officials are provided with 
authoritative criteria for identifying primary rules of obligation. The criteria so provided may, as we 
have seen, take any one or more of a variety of forms: these include reference to an authoritative text; 
to legislative enactment; to customary practice; to general declarations of specified persons; or to past 
judicial decisions in particular cases. 
H.L.A Hart, The Concept of Law (Oxford University Press, 1961) 
 
 

2. Legal Interpretivism 
 
 It remains the judge’s duty, even in hard cases, to discover what the rights of the parties are, not to 
invent new rights retrospectively. 
 
Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1977) 
 
 

3. Legal  Realism and Critical Legal Studies  
 
In a legal system with a relatively extensive body of precedent and with well-developed techniques of 
legal reasoning, it will always be possible to show how today's decision is consistent with the relevant 
past decisions. Conversely, however, it will also always be possible to show how today's decision is 
inconsistent with the precedents…  
Mark V. Tushnet, “Following the Rules Laid Down: A Crtiique of Interpretivism and Neutral 
Principles,” Harvard Law Review (1983) 
 
“There are no determinate continuities derivable from history or legal principle. Rather, judges must 
choose which conceptions to rely on. Their choice is constrained, but explaining the constraints 
demands a sociological explanation of the ways in which the system within which they operate is 
deeply entrenched and resistant to change.” 
Tushnet, “Following the Rules Laid Down” (1983) 



2 
 

 
“The implication of our critique… is to turn the dilemma of doctrine upside down. It is to say that, if 
any conceptual practice similar to what lawyers now call doctrine can be justified, the class of 
legitimate doctrinal activities must be sharply enlarged.” 
Roberto Mangabeira Unger, “The Critical Legal Studies Movement,” Harvard Law Review (1983) 
 
 
 

II. Rabbinic Literature 
 

1. Pluralism 
 
Bavli Eruvin 13b 
 
Rabbi Abba said that Shmuel said: For three years Beit Shammai and Beit Hillel disagreed. These said: 
“The halakha is in accordance with us,” and these said: “The halakha is in accordance with us.” A Divine 
Voice emerged and proclaimed: “These and those are the words of the living God… 
 
And the halakha is in accordance with Beit Hillel.” 
 
And since both these and those are the words of the living God, why were Beit Hillel privileged to 
have the halakha established according to them? Because they were agreeable and forbearing, and 
they would teach both their own statements and the statements of Beit Shammai. Not only that, but 
they prioritized the statements of Beit Shammai to their own statements. 
 

מ ים: הֲלָכָה כְׁ רִּ לֵל, הַלָלוּ אוֹמְׁ קוּ בֵית שַמַאי וּבֵית הִּ לְׁ ים נֶחְׁ מוּאֵל: שָלֹש שָנִּ י אַבָא אָמַר שְׁ ים: אָמַר רַבִּ רִּ הַלָלוּ אוֹמְׁ וֹתֵנוּ, וְׁ

ים הֵן...  ים חַיִּ רֵי אֱלֹהִּ בְׁ רָה: אֵלוּ וָאֵלוּ דִּ אָמְׁ אָה בַת קוֹל וְׁ מוֹתֵנוּ. יָצְׁ  הֲלָכָה כְׁ

 

לֵל בֵית הִּ פְׁ  .וַהֲלָכָה כְׁ מוֹתָן? מִּ בוֹעַ הֲלָכָה כְׁ קְׁ לֵל לִּ נֵי מָה זָכוּ בֵית הִּ פְׁ ים, מִּ ים חַיִּ רֵי אֱלֹהִּ בְׁ י מֵאַחַר שֶאֵלוּ וָאֵלוּ דִּ כִּ ין  וְׁ נֵי שֶנּוֹחִּ

רֵי בֵ  בְׁ ין דִּ ימִּ דִּ לאֹ עוֹד אֶלָא שֶמַקְׁ רֵי בֵית שַמַאי, וְׁ בְׁ דִּ רֵיהֶן וְׁ בְׁ ין דִּ שוֹנִּ ין הָיוּ, וְׁ רֵיהֶןוַעֲלוּבִּ בְׁ דִּ  .ית שַמַאי לְׁ
 

2. Creativity 
 

Bavli Shabbat 69b 
 
Rav Huna said: If someone was walking on a journey or in the desert, and he lost track of which day is 
Shabbat, he counts six days and then observes one day. Ḥiyya bar Rav says: He first observes one day 
and then he counts six days.  
 

שַמֵר יוֹם אֶחָ אָמַר רַב הוּנָא ים וּמְׁ שָה יָמִּ אֵינוֹ יוֹדֵעַ אֵימָתַי שַבָת, מוֹנֶה שִּ בָר וְׁ דְׁ הַלֵךְ בַדֶרֶךְ אוֹ בַמִּ יָיא בַר רַב : הָיָה מְׁ ד. חִּ

שָה שַמֵר יוֹם אֶחָד, וּמוֹנֶה שִּ  .אוֹמֵר: מְׁ
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3. Authority 
 
Bavli Yevamot 87b-88a 
 
Mishnah: If a woman’s husband went abroad, and people came and said to her “Your husband has 
died,” and she remarried, and afterwards her husband returned—she must leave each one, and she 
needs a get from each one… 
 
“She must get a divorce from each one.” Rav said: This was taught only in a case where she remarried 
one the basis of one witness’s testimony about the death of the first husband. But if she was remarried 
on the basis of two witnesses’ testimony, she does not need to leave the second husband. They 
laughed at him in the West: The first husband has come and is standing there, and you are saying she 
doesn’t need to leave the second husband?! 
 

אַחַר כָךְ בָא בַעְׁ  יסֵת, וְׁ נִּ יךְ״, וְׁ לִּ רוּ לָהּ ״מֵת בַעְׁ אָמְׁ ינַת הַיָם, וּבָאוּ וְׁ דִּ מְׁ לָהּ לִּ שָה שֶהָלַךְ בַעְׁ יכָה  —לָהּ  הָאִּ רִּ זֶה, וּצְׁ זֶה וּמִּ תֵצֵא מִּ

זֶה... זֶה וּמִּ  גֵט מִּ

 
ים   נֵי עֵדִּ י שְׁ יסֵת עַל פִּ עֵד אֶחָד, אֲבָל נִּ יסֵת בְׁ כוּ׳. אָמַר רַב: לאֹ שָנוּ אֶלָא שֶנִּּ זֶה וְׁ זֶה וּמִּ לאֹ תֵצֵא. מַחֲכוּ עֲלֵיהּ  —תֵצֵא מִּ

רַתְׁ לאֹ תֵצֵא אַתְׁ אָמְׁ קָאֵי, וְׁ רָא וְׁ בָא: אֲתָא גַבְׁ רְׁ מַעְׁ  ?בְׁ
 
 

III. Takeaways 
 
In full awareness of the fact that they were a scandal in the eyes of others, the rabbis breached 
conceptual boundaries by insisting that a law could be divine and divorced from truth, divine and not 
inherently rational, divine and subject to moral critique and modification… the Torah is divine because 
it originates in the will of the god of Israel, and the attribution of divinity to the Torah does not confer 
upon it the qualities of universal rationality, truth, and stasis; on the contrary, Israel’s god divorces law 
from truth, issues commands that sometimes lack intrinsic rationality, and modifies his Law in response 
to the needs and circumstances of his people—and these very features are proof rather than disproof 
of the Torah’s divinity. 
 
Christine Hayes, What’s Divine About Divine Law (Princeton University Press, 2015) 


